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Introduction: Welcome to the World of H
Visas

The H Visa Program

The H visa program facilitates temporary work
arrangements with distinct visa categories for
various types of employment or training.

Categories Covered

The H visa umbrella includes visas for highly skilled
professionals (H-1B), seasonal workers (H-2A), other
industries (H-2B), and unique training (H-3).

Important Considerations

Understanding the specific visa requirements, the role of a U.S. employer
sponsor, and the limitations of each category is crucial.

Guide Overview

"Your Guide to U.S. Temporary Work: Navigating the H Visa Maze" aims to demystitfy
the H visa family for non-native English speakers, providing essential information on
the H-1B, H-2A, H-2B, and H-3 visa categories.



Chapter 1.

Understanding the
H Visa Family

The H visa category is not a single visa but rather a family of
visas designed for different types of temporary work or
training in the United States. Understanding the specific
category that applies to your situation is the very first step in
the process. Each category has its own unique purpose,
eligibility requirements, and rules.



1.1 The Workhorse: H-1B for Specialty
Occupations

The H-1B is arguably the most discussed H visa. It is designed for employers to hire foreign workers
temporarily in "specialty occupations.” What does this mean?

What 1s a Specialty Occupation?

Generally, it's a job that requires the
theoretical and practical application of a
body of highly specialized knowledge. Think
fields like IT, engineering, mathematics,
physical sciences, social sciences, medicine,
health, education, business specialties,
accounting, law, theology, and the arts.

Employer-Driven

The U.S. employer must file the petition for
the worker and demonstrate that the
position qualifies as a specialty occupation
and that the worker is qualified for the

position.
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Educational Requirement

The job typically requires at least a
bachelor's degree or its equivalent in that
specific field as a minimum entry
requirement. The foreign worker must
possess this degree or its equivalent
(through education, experience, or a
combination). In some cases, a state license
required to practice in the occupation is also
necessary.

Annual Cap

Crucially, the H-1B visa is subject to an
annual numerical limit (cap) set by
Congress. Demand usually far exceeds the
supply, leading to a lottery system. There are
exceptions for certain employers (like
universities and related non-profits) who are
cap-exempt.

Subcategories also exist under H-1B, such as for workers involved in Department of Defense (DOD)
research projects (H-1B2) and fashion models of distinguished merit (H-1B3), though the main focus is
usually on the standard specialty occupation worker.



1.2 Meeting Seasonal Needs: H-2A & H-

2B Workers

H-2A: Temporary Agricultural
Workers

This visa allows U.S. agricultural employers to
hire foreign workers for temporary or seasonal
agricultural work. Key points include:

e Temporary/Seasonal Need: The employer
must demonstrate that the need for the
workers is temporary or seasonal (e.qg.,

planting or harvesting season).

e U.S. Worker Unavailability: The employer
must show that there are not enough U.S.
workers who are able, willing, qualified, and
available to do the temporary work.

e No Adverse Effect: Hiring H-2A workers
must not negatively impact the wages and
working conditions of similarly employed
U.S. workers.

e DOL Certification: The process involves
obtaining a Temporary Labor Certification
from the U.S. Department of Labor (DOL)
before petitioning USCIS.

H-2B: Temporary Non-Agricultural
Workers

This visa is for temporary jobs outside of
agriculture, such as landscaping, hospitality
(hotel staff, resort workers), construction,

seafood processing, forestry, etc. Similar to H-
2A:

e Temporary Need: The employer's need must
be temporary (a one-time occurrence,
seasonal need, peak load need, or
intermittent need).

e U.S. Worker Unavailability & No Adverse
Effect: Similar requirements as H-2A apply
regarding the availability of U.S. workers
and impact on wages/conditions.

e DOL Certification: Also requires a
Temporary Labor Certification from the
DOL.

e Annual Cap: The H-2B category has its own
annual numerical cap, which is often
reached quickly.

Both H-2A and H-2B are vital for industries facing temporary labor shortages but involve rigorous

processes to protect the U.S. labor market.



1.3 Learning & Development: The H-3

Trainee Visa

Trainee

This allows foreign nationals to come to the U.S.
to receive training in almost any field (except
graduate medical education) that is not available
In their home country. Key aspects:

e Purpose is Training: The primary purpose must
be training, not productive employment. Any
work performed must be incidental to the
training.

e Unavailable in Home Country: The proposed
training must not be available in the trainee’s
home country.

e Benefit to Foreign Career: The training must be
intended to benetfit the trainee in pursuing a

career outside the United States.

Special Education Exchange Visitor

This allows participants to come for practical
training and experience in educating children with
physical, mental, or emotional disabilities. There's
a numerical limit (cap) of 50 visas per fiscal year
for this specific program.

The H-3 category requires a detailed training
program description from the petitioning U.S.
employer or organization.



Chapter 2: Core Requirements &
Application Steps

Understanding the different H visa types is just the beginning. The application process itself involves

several key steps and requirements, often involving both the U.S. employer and government agencies like
the Department of Labor (DOL) and U.S. Citizenship and Immigration Services (USCIS).

2.1 The Employer's Role: Sponsorship and
Petitions

As mentioned earlier, nearly all H visas require a U.S. employer (or agent, or agricultural association) to

sponsor the foreign worker. This sponsorship is formalized through a petition filed with USCIS.

Filing Form I-129

The primary form used by
employers is Form 1-129,
Petition for a
Nonimmigrant Worker.
This extensive form
requires detailed
information about the
employer, the job offered,
and the qualifications of
the foreign worker.

I

Employer
Obligations

By sponsoring a worker,
the employer takes on
certain responsibilities.
These vary by category
but often include paying
required fees, ensuring the
offered wage meets
specific standards,
complying with labor laws,
and notifying USCIS of
any significant changes in
employment (like
termination or a change in
job duties/location).

O
D

Agent Filing

In some cases,
particularly in the
entertainment industry (O
and P visas, but
sometimes relevant for H
visas if an agent
represents multiple
employers), a U.S. agent
can file the petition.

The employer's commitment and accurate completion of the petition are fundamental to the process.



2.2 Proving the Need: Labor
Certifications (LCA/TLC)

Before even filing the 1-129 petition with USCIS, employers for certain H categories must first obtain

certification from the U.S. Department of Labor (DOL). This step is designed to protect the U.S. labor

market.

Labor Condition Application (LCA) for

H-1B

The employer must file an LCA with the DOL,
attesting (promising) that:

They will pay the H-1B worker the required
wage (the higher of the actual wage paid to
similar employees or the local prevailing
wage).

Employing the H-1B worker will not adversely
affect the working conditions of similarly
employed U.S. workers.

There is no strike or lockout at the place of
employment.

Notice of the LCA filing has been provided to
U.S. workers (e.g., through posting). The
approved LCA must be submitted with the H-
1B petition to USCIS.

Temporary Labor Certification (TLC)
for H-2A and H-2B

This is a more complex process where the
employer must actively test the U.S. labor market
to prove:

e There are insufficient U.S. workers who are

able, willing, qualified, and available for the
temporary job.

 Employing foreign workers will not adversely
affect the wages and conditions of U.S.
workers. This involves specific recruitment
steps mandated by the DOL. The approved TLC
Is required before filing the H-2A or H-2B
petition with USCIS.

These DOL processes add significant time and complexity, requiring careful planning by the employer.



2.3 Navigating the Numbers: Annual
Caps and Lotteries

As highlighted in Chapter 1, the H-1B and H-2B categories are subject to annual numerical limits, or "caps.’
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H-1B Cap & Lottery

The demand for H-1B visas consistently exceeds the annual supply (currently 65,000 regular
cap + 20,000 master's cap). To manage this, USCIS implements an electronic registration
process. Employers submit registrations for potential workers during a specific period
(usually March). If registrations exceed the cap, USCIS conducts a random lottery to select
enough registrations to meet the cap. Only those whose registrations are selected can then
file a full H-1B petition.

H-2B Cap

The H-2B cap (currently 66,000 per year, split semi-annually) is also frequently reached very
quickly after filing opens for each half-year. Sometimes Congress authorizes supplemental
H-2B visas, but this is not guaranteed.

Strategic Timing

For cap-subject visas, timing is everything. Employers must be prepared to register (H-1B) or
file (H-2B) as soon as the window opens to have a chance.

Cap Exemptions

Remember that certain H-1B employers (universities, affiliated non-profits, government
research) and certain H-1B petitions (like extensions for current H-1B workers) are not
subject to the annual cap.

Understanding the cap situation for the relevant visa category is crucial for managing expectations and

timelines.



Chapter 3:
Life in H Status &

Important
Considerations

Receiving an H visa approval is a significant milestone, but
it's also important to understand the rules and limitations
that come with maintaining your status while in the U.S., as
well as considerations for your family and potential future
steps.




3.1 How Long Can You Stay?: Duration
and Extensions

H visas are strictly temporary. The length of time you can stay in the U.S. depends on the specific H

category and the terms approved in the petition.
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Initial Period

As mentioned, initial periods vary: up to 3 years for H-1B, often 1 year or less for H-2A/H-2B
(tied to the temporary need), up to 2 years for H-3 trainees, and up to 18 months for H-3
special education visitors.

Extensions

Extensions are possible for some categories but are not unlimited:

« H-1B: Can typically be extended in increments up to a total maximum stay of 6 years.
However, exceptions exist that allow extensions beyond 6 years, notably if the worker has
reached certain milestones in the green card process (e.g., an approved I-140 petition).

e H-2A/H-2B: Can be extended based on the employer's continuing temporary need, usually
in increments of up to 1 year, with a general maximum total stay of 3 years. After reaching
the 3-year limit, the individual must typically depart the U.S. for an uninterrupted period
(usually 3 months) before being eligible for H-2 status again.

e H-3: Generally, the total stay is limited to the initial period (2 years for trainees, 18 months
for special education visitors), and extensions are not typically granted.

Maintaining Status

It is crucial to abide by the terms of your visa. This includes working only for the sponsoring

employer in the approved location and job duties, not engaging in unauthorized employment,
and departing the U.S. before your authorized stay expires unless an extension or change of
status has been properly filed and approved.



3.2 Bringing Family: H-4 Dependents
and Their Limits

Principal H visa holders (H-1B, H-2A, H-2B, H-3) can usually bring their legal spouse and unmarried children
under 21 years old to the U.S. as dependents in H-4 status.

Obtaining H-4 Status

Dependents typically apply for H-4 visas at a
U.S. embassy or consulate abroad after the
principal worker's H petition is approved. If
already in the U.S. in another valid status, they

might be able to apply for a change of status to
H-4 by filing Form [-539.

Study

H-4 dependents are permitted to attend school
in the U.S. (from kindergarten through
university) without needing a separate student

visa.

Duration of Stay

The H-4 dependent’'s status is linked to the
principal H visa holder. They can generally stay
as long as the principal maintains their H
status.

Work Authorization (Highly
Restricted)

This is a critical point of confusion. Most H-4
dependents are NOT authorized to work in the
U.S. The only significant exception applies to
certain H-4 spouses of H-1B workers. These
spouses may apply for an Employment
Authorization Document (EAD) only if the

principal H-1B worker either:

1. Is the beneficiary of an approved Form I-
140, Immigrant Petition for Alien Worker; OR

2. Has been granted H-1B status beyond the
standard 6-year limit under specific
provisions (AC21).

H-4 children, and the spouses/children of H-2A,
H-2B, and H-3 workers, are generally not eligible
for work authorization.



3.3 Maintaining Status and Exploring
Future Options

Living and working in the U.S. on an H visa requires careful attention to maintaining legal status.

Employer Changes (Portability)

H-1B workers have some flexibility to change employers. Under "portability” rules, an H-1B worker
already in the U.S. may be able to begin working for a new H-1B sponsoring employer as soon as the
new employer files a non-frivolous H-1B petition on their behalf, without waiting for the new petition to
be approved. This generally does not apply to H-2 or H-3 workers, whose status is tied specifically to the
certifying employer.

Changes in Employment

Any significant change in job duties, work location, or other terms of employment may require the
employer to file an amended petition with USCIS.

Termination

If employment ends (voluntarily or involuntarily), the H visa status also ends. There may be a grace
period (often up to 60 days, or until the existing status expires, whichever is shorter) during which the
worker can find a new sponsoring employer, apply to change to a different status, or prepare to depart

the U.S.

Path to Permanent Residence (Green Card)

While H visas are temporary, some categories, particularly H-1B, can serve as a stepping stone towards
permanent residence. Employers can sponsor H-1B workers for a green card, often through the PERM
labor certification process followed by an I-140 immigrant petition. Having an approved I-140 can also
allow for H-1B extensions beyond the 6-year limit. H-2 and H-3 visas generally do not offer a direct path
to a green card based on that temporary employment/training.



Conclusion: Your H Visa

Overview of Key Takeaways

H Visa Landscape
Overview

Navigating the H visa landscape

requires understanding several
core principles:

Dependents and Work
Authorization

Dependents (spouse and
minor children) can usually
accompany the primary visa
holder in H-4 status and study,
but work authorization for
them is highly restricted,
primarily available only to
certain spouses of H-1B
workers under specific
conditions.

Annual Caps

Annual caps significantly impact
the H-1B and H-2B categories,
demanding strategic timing.

Diverse Categories

The H category covers specialty
occupations (H-1B), temporary
agricultural (H-2A) and non-
agricultural (H-2B) labor, and
specific training programs (H-3).

Employer Sponsorship

Employer sponsorship is
essential, involving petitions
to USCIS and often prior
certification from the
Department of Labor (LCA or
TLC).

Temporary Nature

H visas are temporary, with
defined periods of stay and
extension limits.



Why Choosing the Right Attorney
Matters So Much

The complexity of H visa requirements — from determining the correct category and meeting DOL
standards to navigating petitions, caps, extensions, and dependent issues — makes experienced legal
guidance invaluable. Errors in petitions, missed deadlines, or misunderstandings about eligibility can lead
to costly delays, denials, or loss of status. An immigration attorney specializing in employment-based visas
can assess eligibility accurately, guide employers through the intricate DOL and USCIS processes, ensure
compliance, anticipate potential issues, and advise on maintaining status and exploring long-term options.
Investing in knowledgeable counsel minimizes risks and maximizes the chances of a successful outcome
for both employers and employees.

Why Choose D' Alessio Law Group

&l6 Specialized Expertise

At D'Alessio Law Group, we specialize in navigating the complexities of U.S. immigration law,
including the full spectrum of H visas.

K Personalized Approach

Our team understands the unique challenges faced by both U.S. employers seeking talent and
foreign nationals pursuing temporary work opportunities. We provide personalized strategies,
meticulous preparation of petitions and supporting documentation, and proactive guidance
throughout the process.

() Clear Communication

We pride ourselves on clear communication, especially for clients for whom English is a second
language, ensuring you understand every step.

=] Current Knowledge

We stay current on the constantly evolving regulations and policies affecting H visas, offering
reliable advice tailored to your specific goals.



Take the Next Step:
Book Your
Consultation

Ready to discuss your specific H visa needs? Whether you

are an employer planning to hire temporary foreign workers
or an individual exploring your options, expert advice is
crucial. Book a consultation with D'Alessio Law Group today.

Mention this E-book when booking your initial
consultation and receive a $S100 discount!

Book Your H Visa Consultation Now &
Save S100

Click here to Schedule
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